OPINION OF SENIOR COUNSEL

FOR

PUBLIC SERVICES COMMISSION

1. I am asked to give advice to the PSC in connection with the forthcoming changes to be made in local government and other public bodies, in implementation of the decisions contained in the publication “Better Government for Northern Ireland – Final Decisions of the Review of Public Administration.”   That document sets out changes (which I shall refer to as the RPA) which are far-reaching in their impact on public administration, and, in particular, for the staff currently employed in the bodies being subjected to review.  Staff affected may find not only that the identity of their employer within the public sector may change, but also that the content of their jobs will be different following restructuring.  Further,  long-term career prospects may be affected; in some cases there could be prospects of redundancy or redeployment if the reorganisation results in a surplus of staff supply over demand.  At the very least, a process of harmonisation of terms and conditions is likely.

2. I have been given some additional information on the nature of the planned changes and their likely implications for employees.  My understanding is that all the changes under the RPA will operate within the sector of public administration – i.e. there are no transfers envisaged as taking place from the public to the private sector, or vice-versa.  Further, I am told that in relation to local government there will be large-scale mergers of administrative bodies (Councils) with 26 existing Councils being reduced into 7 new Councils.  These new Councils will also take on certain functions currently the responsibility of non-departmental public bodies, such as the Fire Authority for Northern Ireland.  The changes in local government raise the prospects of non-voluntary staff redundancies, according to the report prepared by Deloitte MCS Ltd., excerpts of which have been provided to me in my instructions.  In Health, there is to be a new Health and Social Services Authority which will replace four existing Health and Social Services Boards, and the creation of new trusts and other bodies to take over functions which are currently the responsibility of the Department of Health and Social Services and Public Safety.  In Education, there is to be a new Education and Skills Authority which will replace five existing Education and Libraries Boards and will also take over certain functions currently carried out by other public bodies.  The changes in numbers within Health and Education are likely to be largely covered by natural wastage, according to the predictions of Deloitte MCS Ltd..  

3. In all the areas subject to RPA there is going to be scope for harmonisation of terms and conditions of employment.  Indeed, it is hard to see how, without such harmonisation, there could be much in the way of improved efficiency in the long term.  It is obviously  unsatisfactory to have individuals within the one organisation or department working together but on different terms and conditions of employment.

4. I understand that the PSC in looking at the staffing implications of the RPA exercise has a particular interest in the consequences which the law of transfer of undertakings has for employment rights and practice in this area.   The law here (i.e. where there is a change in the identity of an employer following an event characterised as a “relevant transfer” for these purposes) is governed by both domestic and European law.  The primary source is domestic law, in the shape of the rules contained in the Transfer of Undertakings (Protection of Employment) Regulations 2006
 (as applied to Northern Ireland).  As is well known, a primary protection offered by TUPE is the continuation, when a “relevant transfer” is established, of the contract of employment of the transferring employee with the new employer, and the subsequent safeguarding of  terms and conditions of against changes which are transfer-related.
  Behind this statutory instrument stands the relevant European law to similar effect, in the shape of the Acquired Rights Directive.
  The ARD has direct effect in UK law, which means that individuals employed in the civil service and other emanations of the state (including local authorities) may rely upon it in proceedings brought before the courts and tribunals of the UK  – see as an example, most recently, the decision in North Wales Training & Enterprise Council (t/a Celtec) v Astley & Ors, [2006] UKHL 29 (21st June 2006) where civil servants whose employment  transferred to Training and Enterprise Councils were entitled to rely on the provisions of the ARD, in circumstances where the protection contained in TUPE was not available to them.  Thus the reality of the situation is that any schemes or arrangements made to effect transfers and/or changes in terms and conditions of employment will have to pass the scrutiny of European as well as domestic law.  It is established principle that the measures which implement the ARD into domestic law (i.e. the TUPE Regulations themselves) cannot lawfully or effectively derogate from the rights which the ARD gives to public sector employees.  On the other hand, there is nothing in European law to prevent protections being given to employees in circumstances where the ARD does not apply.  So if, for example, the Government may choose to exercise the powers it has to extend the protections contained in TUPE under article 37 of the Employment Relations (Northern Ireland) Order 1999
 so as to extend these to employees caught up in transfers which would not themselves be subject to TUPE/ARD.  

5. The range of employment-related questions likely to arise following the RPA exercise is wide. Having regard to problems with which I am familiar in the aftermath of Scottish local government reorganisation that took place in 1996,  I would anticipate there could well be issues about the extent to which changes in employers or in job content will give rise to redundancy situations.  (It certainly should not be assumed that all affected individuals will wish their employment to continue within the new organisation – some will actively welcome the possibility of early retirement/redundancy,  provided the financial terms are favourable).  There are also likely to be many concerns about the lawfulness of post-restructuring attempts to change terms and conditions of employment, affecting staff who do transfer.  It is likely that  those opposed to such changes will argue that, because terms and conditions were protected on transfer by TUPE, there can be no valid surrendering of them by way of a simple agreement to vary the contract of employment..  

6. One aspect of altering terms and conditions  which has proved particularly problematic in Scotland
, is the extent to which guarantees of protection will survive post-transfer.  If (as was the case under Scottish local government reorganisation) a scheme of preservation of salary entitlements is put in place for a finite post-transfer period, on the expiry of that period, is the employee to be taken to have accepted the salary appropriate the new job?  If not, for how long can protection of the former salary grading last?  Will it be possible (in the sense of being legally effective) for individuals, perhaps acting on union advice, to safeguard their existing rights by expressly reserving their acceptance of new positions as subject to preservation of existing benefits?

7. More generally, questions may arise as to how far terms and conditions of employment existing at the point of transfer are protected against subsequent variation for a transfer-related reason.  If TUPE applies, then, where the sole or principal reason for a variation of the contract of employment is the  transfer or a reason related to it, then the elements of an ETO defence
 must be satisfied if the variation is to be legally effective.  In other words, there must be an economic, technical or organisational reason entailing changes in the workforce. It is not possible, if TUPE applies, to vary contracts to harmonise terms of the transferring employees with those of existing workers, even with the agreement of the employees affected, if the transfer itself is seen as the predominant reason for the variation.

8. The above gives some idea of the many difficulties that could arise in the process of harmonising terms, and the examples given  relate only to the rights of individuals.  There are, additionally, legal entitlements for trades unions and other organisations representative of employees to be informed and consulted in the event of  transfers and their consequences.  See TUPE Regulations, Part 5(b).  For reasons of time, however, I shall only deal very briefly with the collective dimension of TUPE in this opinion.

General approach

9. I am not in a position to make comments going to the detail of the many changes which are due to take place within the RPA.  Simply to list the different changes that have to be made in the terms and conditions of affected staff in order to accommodate the coming reforms would be an enormous task, and a legal analysis of these changes would be commensurately complicated.  The detail of change has, in any event, not been made available to me in my papers. I thus cannot usefully comment on matters of detail at this stage.  Instead, in this advice I shall do my best to set out the general principles of protection under TUPE/ARD
 as I understand these to be.  That will leave open (should it be seen as appropriate) the provision of further advice on matters of detail.  Those instructing me will, I hope, be able to identify from the general advice set out below the area(s) where there are particular concerns.

Overview of the law

10. Where, as is the case here, transfers of staff take place within public administrations there is an initial crucial issue as to the application of TUPE.  As explained in the Government’s own guide to the 2006 TUPE Regulations
 

“Both the Acquired Rights Directive and the TUPE Regulations make it clear that a reorganisation of a public administration, or the transfer of administrative functions between public administrations, is not a relevant transfer within the meaning of the legislation.  Thus, most transfers within, say, central or local government are not covered by the Regulations.”

11. The legislative basis for this statement is found in TUPE, Reg.3(5), which provides:

“An administrative reorganisation of public administration authorities or the transfer of administrative functions between public administrative authorities is not a relevant transfer.”

12. In the ARD the relevant provision is Article 1(c)

“This Directive shall apply to public and private undertakings engaged in economic activities whether or not they are operating for gain.  An administrative reorganisation of public administration authorities, or the transfer of administrative functions between public administrative authorities, is not a transfer within the meaning of this Directive”

13. These legislative provisions reflect the case law of the European Court of Justice, principally in the decision Henke v Gemeinde Schierke [1996] IRLR 701, ECJ,, which is discussed below.  On the face of it, these aspects of TUPE/ARD might appear conclusive against the application of TUPE/ARD to the RPA exercise.  On any view the “administrative reorganisation of public administration authorities” is the principal objective of the exercise.  But the difficulty is that the interpretation given to the scope of that concept, subsequent to the Henke decision of the European Court of Justice has been narrow. An example is found in Mayeur v APIM [2000] IRLR 783, ECJ, where the European Court of Justice applied the ARD to a transfer which took place involving the taking over by a municipality, from a non-profit-making association (APIM), the publishing of a magazine and certain promotional activities.  This fell outside the exclusion relating to the reorganisation of public administration.  The reasoning is developed in the opinion of the Advocate General (Leger) on which the ECJ’s decision was based.   It is worth citing this at length (footnotes omitted).  I have italicised passages of particular importance in relation to distinguishing between transfers which are and are not regulated by the ARD.

55.

In the submission of the French Government, the activity carried on by APIM on behalf of the municipality of Metz cannot be characterised as an economic activity. The documents in the case, it maintains, show that the primary activity of APIM consisted in promoting the City of Metz and in attracting economic activities to its territory. That activity, carried out on behalf of a local authority and in the general interest, and thus in the public interest, is more akin to a task carried out in the general interest.

56. 

That, however, is not how the Court has defined 'economic activity.

57. 

According to settled case-law of the Court, (31) any activity involving the offer of goods and services in a given market constitutes an economic activity. The Court has thus characterised as an 'economic activity an activity in the form of placement of workers, the fact that such activities were normally entrusted to public offices in no way affecting their economic nature. (32)

58. 

That definition, laid down in the context of the law of competition and of the free movement of services, has been transposed to the context of Directive 77/187. Thus, the Court has held that the following constitute an 'economic activity within the meaning of Directive 77/187:

- an activity consisting in the provision of assistance to drug addicts, carried on by a non-profit-making foundation, a legal person governed by private law; (33) 

- an activity consisting in the provision of home help to disadvantaged persons, assigned by a body governed by public law to a legal person governed by private law. (34) 

59. 

Furthermore, the transfer of non-profit-making bodies has been held to fall within the material scope of Article 1(1) of Directive 77/187. (35)

60. 

On the other hand, a structure of the public administration which carries out, primarily, tasks involving the exercise of public authority cannot constitute an economic entity, even if, to a marginal extent, certain activities carried on within it are economic in nature. (36)

61. 

Furthermore, posts including functions which, although performed within a structure which could be classified as an economic entity, are linked to the exercise of public authority, do not constitute economic activities. (37)

The Court has however given a strict definition to that type of post. It only covers posts which involve a genuine participation, directly or indirectly, in the exercise of public authority and in the functions intended to safeguard the general interests of the State or other public bodies. (38) This definition encompasses posts which contribute to particular tasks of the public administration - for example, national defence, internal security, public finances, the judicial system and home affairs, posts in ministries and central banks - provided that the activities in question are specifically centred on a political or judicial power.

62. 

As far as APIM is concerned, it apparent, from the order for reference that its object was the provision of publicity and information on the services offered by the municipality of Metz to its inhabitants. Those activities, which are clearly services, do not fall within the exercise of public authority since they do not contribute, directly or indirectly, to the exercise of public authority. It follows that, even if those activities were conducted in the interests of the municipality, by a non-profit-making association, they fall squarely within the definition of economic activity as given by the Court.

63. 

Furthermore, as regards Mr Mayeur's post within APIM, it is apparent from the order for reference that he was responsible for the publicity activities of APIM and, to this end, he had to canvass traders and advertisers and collect funds for advertisements placed in the magazine Vivre à Metz, to draft contracts, to draw invoices and to prepare monthly accounts showing the commitments entered into. Those tasks are also economic activities.

64. 

It follows from the foregoing that, in the circumstances in point in the case in the main proceedings, APIM - the transferring entity - and the municipality of Metz - the transferee - are indeed two distinct entities, and that the activities transferred by APIM do not fall within the prerogatives of the public authority and are economic activities. Accordingly, the French Government's argument founded on the administrative reorganisation or transfer of administrative functions between administrative authorities cannot succeed.

14. In Henke v Gemeinde Schierke [1996] IRLR 701, ECJ, the secretary of a municipal mayor was found not to be protected under the ARD when her job transferred to a new local government body, following the dissolution of the transferor municipality.   But that decision stands as the only example of where the ECJ has held the “public administration” exception to the ARD to apply.  Apart from Mayeur (above) there are, by contrast, several examples showing a narrow interpretation being given to the Henke principle.  See, e.g., Oy Liikenne [2002] ICR 155 (bus services not the exercise of a public authority and were covered by the ARD); Celtec Ltd v Astley [2005] IRLR 647. (transfer of training and enterprise facilities away from the Department of Trade and Industry).  A simple way of putting it is to say that, while the ARD only applies to the transfer of an economic entity, the ECJ has been inclined to define the notion of “economic” in the widest terms, so as to encompass many entities carrying out functions within the public sector which are the responsibility of central and local government.

15. Applied to the context of the RPA in Northern Ireland, it is impossible to state, in general terms, whether TUPE/ARD will or will not apply to the extensive list of changes set out in the principal document, and reflected in my instructions.  Each change will have to be considered on its own facts before any useful prediction as to whether TUPE/ARD applies can be made.  The best that can be done at this juncture is to accept it is likely that at least some of the listed transfers, involving changes in the identity of public bodies responsible for offering services that do or could have market value (e.g. running of hospitals, tourist promotion bodies, ports) are capable of coming within the scope of TUPE/ARD, and may well be held to do so, if the matter comes before a court, given the prevailing slant of the jurisprudence.  Others, involving organisations primarily dedicated to providing administrative and judicial (or quasi-judicial) services that have no real public counterpart (e.g. local councils; emergency planning) are much less likely to be covered, and will be seen as falling under the express exemption contained in TUPE Reg.3(5).
  The Government’s own line on this (as set out in the document Staff Transfers in the Public Service: Statement of Practice, January 2000) is that the Henke decision (and thus the non-application of TUPE/ARD) is likely to apply to exclude “only a limited range of situations involving the transfer of entities pursuing non-economic activities within the public sector.
  It does not, however, provide any further details of where it thinks the dividing line is to be drawn between where protection does and does not apply.

16. The lack of certainty as to the scope of TUPE/ARD is reflected in the Department of Finance and Personnel Paper – RPA Implementation, PSC Advice on Grounding Principles, which has been included in my instructions.  It is there stated (para. 3) that “[s]ome employees will be covered by the TUPE Regulations as well as by TUPE type clauses in relevant legislation.  Some will only be covered by TUPE type clauses.  However, all Public Sector Transfers will be dealt with in accordance with the Cabinet Office guidance on Staff Transfers.”  Once again, no attempt is made in the paper to take matters further than that, or to explore the consequences of when TUPE/ARD does not apply.

17. The statement of principle assumes that some of the envisaged transfers will fall outside TUPE/ARD and some inside, and that is also my own view of the position.  The document also, however, refers to the possibility of “TUPE type clauses in relevant legislation” and states that all transfers will be dealt with in accordance with the Cabinet Office Guidelines.  Both these ways of introducing TUPE protections into  “non-TUPE” situations have therefore to be looked at in more detail, with a view to understanding exactly what protections for staff they contain.

18. Where transfers do fall within the scope of TUPE/ARD then the terms and conditions of staff will be protected in the same way as occurs where there are TUPE transfers affecting employees in the private sector.  I have not attempted to summarise the law as it will apply in such cases; reference may be made to the standard textbooks.
  The law discussed below assumes that TUPE/ARD will not apply in the absence of special provision being made for this outcome.

Reliance on legislation making provision for “TUPE type” clauses 

19. There are two principal ways in which certain of the protections offered by TUPE/ARD may be extended to employees who, by nature of the functions of the organisation or department for which they work,  fall outside the scope of the legislation.   The first possibility is that specific provision is made, under powers contained in s.38 of the Employment Relations Act 1999, to treat transferees as though they were employees to whom the TUPE regulations applied
.  This power has only been exercised on two occasions.  Most recently, the Transfer of Undertakings (Protection of Employment) (Transfer to OFCOM) Regulations 2003
 deals with the situations of persons in employment with the Broadcasting Standards Commission, the Independent Television Commission, and certain other regulatory or administrative bodies concerned with public control over broadcasting, on the occasion of the transfer of  functions are transferred to the Office of Communications under the Communications Act 2003.  By virtue of the power given to the Secretary of State under s.38, these Regulations state that a person to whom the Regulations apply “shall be treated as from the appointed day in the same way as an employee in circumstances where the 1981 Regulations apply.”

20. From the employee’s point of view, the protection which such a statutory intervention gives appears on the face of it broadly equivalent to that generally available under Reg.4 of TUPE, save that of course there can be no question of challenging any act or omission on the part of his employer by reference to the Acquired Rights Directive and its associated jurisprudence.   An employee to whom the statutory order applies can claim, as against his new employer, that his previous contract continues with the new employer, and that all the transferor’s rights, powers duties or liabilities under or in connection with his contract are transferred across.  It is rather less certain, however, if such an employee could claim, in terms of what is now TUPE Reg.7, automatically unfair dismissal if dismissed for a transfer-related reason.  The operation of Regulation 7 presupposes that a “relevant transfer” (as defined in Reg.2) has taken place, and arguably the occurrence of this legal event does not necessarily follow on from the requirement that the individual is to be treated as an employee in circumstances where the 1981 Regulations apply.  In the two instances where this power has been exercised no specification of the resulting legal consequences is given beyond the sentence quoted at the end of preceding paragraph.  But in my view it is likely that the domestic courts would strain to find that an individual protected by the relevant Order was someone entitled to all the rights of a “normal” employee who was affected by the consequences of a TUPE transfer, including dismissal.  That would require him or her to be treated as though a relevant transfer had taken place, whether it had or not.  It would also suggest that the protection of his or her terms of employment would not be restricted to what occurred at the moment in time when transfer took place.  Thus any subsequent attempts by the transferee to review or change his contractual terms would be open to challenge if it could be established that the variation was predominantly attributable to the fact of transfer.    

21. The extent to which the statutory regulations would also impact upon the jurisdiction of the employment tribunals to hear claims by individuals is also uncertain, although a failure to see this as impliedly extended to cover the hearing of claims by affected employees would substantially reduce the effectiveness of the protection accorded.  Assume an individual with a long period of service within the public sector, who is transferred under powers given by s.38 and then, less than a year later, dismissed.  In such circumstances would the individual have the necessary length of service to complain of unfair dismissal against the transferee employer?  As a matter of  jurisdiction, an employment  tribunal could only entertain his claim if he could show at least a year’s service with the dismissing employer.  It might be argued that the Order made under s.38 powers did not have that effect.

22. The fact that these and other interesting points of law have not arisen for decision by the courts is unsurprising given the very small number of individuals whose employment circumstances have been affected by the two Orders made.  Nevertheless, the underlying legal questions arising from how the order-making power has been exercised are important and should not be simply ignored, especially if in the context of the RPA the s.38 powers (or the N.I. equivalent) were to be more extensively used by government.

23. The other statutory mechanism of extending TUPE/ARD protection is by a case-specific legislation, used in connection with particular transfers within the public administration.  (As I understand it, this arises from what in my instructions is referred to as “underpinning legislation.”)  An example of this approach is to be found in the Health and Social Care Act 2001, which inserts a new Schedule (Schedule 2A) into the Health Act 1999, to deal with staff who transfer within the NHS under arrangements dealing with partnership arrangements.  What is envisaged is the transfer of staff between the NHS and local authorities. The legislative provision has the effect of ensuring that, on the making of a relevant order by the Secretary of State,  the contract of employment which an affected employee has with the transferor employer is not terminated by  transfer but has effect as though made between the employee and the transferee employer.  The legislative scheme also makes provision for the transfer of contract, or the rights, powers duties and liabilities under or in connection with it, not being operative if the employee objects, and for certain other consequences.  Broadly, the content of the Schedule is to replicate the provisions found in Reg.5 of the TUPE Regulations as they stood at the time of the legislation (i.e. the TUPE Regulations 1981).  In the 2006 Regulations, Reg.5 has become Reg.4.  

24. It is worth noting, however, that, in the examples of which I am aware,  there is no protection equivalent to that found in TUPE, Reg. 18 (which restricts the contracting out of the protections found in the TUPE regulations) in this sector-specific legislation.

25. The Health Act example also contains an interesting provision which has no counterpart in the TUPE Regulations, or the ARD.  By para. 5, it is provided that if an employee is to continue to be employed for certain purposes by the transferor, the transfer order will have the effect of dividing the contract of employment, so that there results two separate contracts – one between employee and transferor, and the other between employee and transferee.  The consequences of this novel legal solution have not, however, been tested before the courts or tribunals.

26. Where TUPE-style protection is afforded by this mechanism, i.e. by specific provision contained in sector-specific primary legislation, and where it  follows the model found in Health and Social Care Act 2001, it is less clear that the result is really equivalent to that which exists when there is a “standard” TUPE transfer, subject to the Regulations themselves.  It is, for example, in my view, doubtful whether an employment tribunal would be able to find the dismissal of an individual in such a situation, for a reason connected with the transfer, automatically unfair, in the absence of any specific statutory provision to that effect in the legislation itself.  Certainly, taking the example of what has been done in the Health Act, there is no such provision made.  An affected employee dismissed for a transfer-related reason (not being an economic, technical or organisational reason entailing changes in the workforce) would thus be unable to claim he had been automatically unfairly dismissed, in a claim of unfair dismissal brought by him before an employment tribunal.  Neither does the protection appear to go beyond the limits of ensuring that contractual and other rights pass across at the date of transfer.  No provision is made that offers protection against subsequent variations of contract once the contract with the new employer is in being. Neither is provision made for a trade union or other representative body having the right to be informed or consulted about transfer, as occurs under TUPE, reg. 13.  Overall, the “TUPE-type” protection offered by this mechanism would appear,  from a staff point of view, to be much less than that available in the ordinary circumstances when TUPE applies.   Once again, however, to the best of my knowledge there has not been any occasion on which these legal issues have been put to test.  Thus the precise scope and effect of the statutory provision that has been made remains uncertain.  It would of course be possible to make  provision for consultation rights for representative bodies and for other matters specifically covered by TUPE within any special legislative provision that is made in respect of the changes that will be made within the public sector in Northern Ireland, pursuant to the RPA.  Indeed, a suggestion to Government to that effect may be one practical suggestion that the PRC may wish to consider when it offers its views.

The  Cabinet Office Guidelines
27. There is one further way in which the benefits of TUPE/ARD may be extended to persons whose transfer within the public sector does not give rise to a “relevant transfer” within the meaning of TUPE reg. 3.  The government states, in the Guidance it has issued to the revised TUPE Regulations of 2006,
 that “most transfers within, say, central or local government are not covered by the [TUPE] Regulations.  However, such intra-governmental transfers are covered by the Cabinet Office’s Statement of Practice “Staff Transfers in the Public Sector” which in effect guarantees TUPE-equivalent treatment for the employees so transferred.”

28. The important words in this statement are “in effect”.  It is clear that the Cabinet Office Statement of Principle (“the Guidelines) has no formal legal effect, and thus its impact on third parties is likely to be very limited.  Thus, for example, the Guidelines would not extend the jurisdiction of an employment tribunal so as to allow it to hear a claim of unfair dismissal by an individual who, although affected by a transfer that was within the scope of the Guidelines,  lacked the necessary length of service with their new employer.  Such an individual would not, by reason of the Guidelines alone, be entitled to count his service with his previous employer.  

29. That said,  I would imagine that the Guidelines have  been and will be strictly followed within central government and the civil service, but it is much less clear what impact the Guidelines have within the wider public sector.  To pose an hypothetical question by way of example,  would the existence of the Guidelines prevent, say, a reorganised local authority  from attempting  to vary  terms and conditions of employment of staff within the new organisation?   It is not hard to envisage a situation where a new public sector (but non civil service) employer, seeking to provide best value in terms of its performance and organisation, might wish to change the terms and conditions of staff it has inherited by transfer from predecessor bodies.  I do not know whether it would regard itself as precluded from making changes in terms and conditions of employment which it saw as desirable on economic grounds because of the existence of the Cabinet Office Guidelines.  Neither do I know to what extent government itself would be entitled to put pressure on it do so, or under what powers government might lawfully act to that end.
  To put the matter another way, I am not aware of how the government’s generally-expressed wish that public sector employers outside the civil service act in accordance with the Guidelines can be effectively enforced.  Once again, there is unfortunately no guidance from the courts on the status and enforceability of these Guidelines.  

30.  In relation to changes taking place within the National Health Service there may be scope for giving legal effect to the principles found in the Guidelines by the particular device of the Secretary of State issuing Directions to relevant bodies under by Sections 16, 16D and 17 of the National Health Service Act 1977.  I am not aware to what extent this has been done or is to be done in connection with the RPA.  

31. My own view is that, absent any legislative support for the Guidelines, it would be wrong for affected bodies to give them any priority over other  duties which are legally binding and which would require action that could cut across the preservation of  terms and conditions of employment of staff who have transferred.  If there is, as a result of provisions found in primary or secondary legislation a legal duty on a body to promote efficiency and best value, and this is seen by managers as requiring changes in the terms and conditions of staff,  it would be wrong for the body not to try to achieve such changes simply because of the existence of the Cabinet Office Guidelines.  There is, of course, nothing in the Guidelines to stop a body from making changes in terms and conditions of employment for reasons which were not transfer-related.

Conclusions
32. There is a significant risk that many of the organisational changes in employing bodies which are to be made in the course of implementing the RPA will give rise to transfers of staff which are not covered by TUPE/ARD because of the limitations found in TUPE Reg.3(5) and the Acquired Rights Directive art 1(c).

33. In situations which do fall outside the scope of TUPE/ARD staff who transfer are likely to find themselves substantially disadvantaged in relation to their employment rights compared to those who are protected by TUPE, though whether in practice they will be any less well-treated is a different matter.  But if TUPE/ARD does not apply in the event of a particular transfer, then there may well be (for example) no continuity of employment between the two posts, no special protection against dismissal for transfer-related reasons, and there will be no protection of the terms and conditions of employment of staff who transfer against simple variation of the contract of employment by agreement with their employer.

34. The extent to which these disadvantages are met by special arrangements, statutory and otherwise, will vary according to what mechanisms are chosen, and how they are implemented.

35. The problems associated with the non-application of TUPE/ARD to transfers within the public sector have been recognised by government for some time and it is to be expected that within the RPA  steps will be taken to give equivalent protections where the application of TUPE/ARD is uncertain.  The type of protection given, however, could be of various different kinds, as has been illustrated above.  Depending on what approach is taken,  different levels of legal protection are likely to result.  At one end of the spectrum there is the “protection” offered by the statements of principle contained in the Cabinet Office Guidelines.  At the other is the protection which comes from deeming employees caught up in transfers to be employees in circumstances where the TUPE Regulations will apply. 

36. It may be that the PSC would wish to request from Government detailed information about exactly how TUPE-style protection for staff interests is to be implemented within the changes planned under the RPA exercise.  There is no reason why, if it is seen as appropriate, the government should not use the various statutory powers it has to make provision for more detailed and extensive protections to apply than it has previously seen fit to do.  Whether, however,  it wishes to do so raises policy questions.  It may be necessary to strike a balance between giving the fullest protection possible to the existing rights of staff and allowing for changes which will permit the harmonisation of terms and conditions of employment within the new structures to be put in place.

37.  I hope that this advice gives assistance in identifying the problems which may arise in the course of the forthcoming restructuring, and some idea of how these might be tackled.  I will of course be glad to elaborate on any of the points I have sought to make above, and to advise further in relation to any other additional or supplementary questions that may arise.

Brian Napier QC

� SI 2006 No. 246


� There are other ancillary and associated protections.  For example, the dismissal of employees in the context of a “relevant transfer” is deemed automatically unfair, save where the employer can show an economic, technical or organisational reason entailing changes in the workforce (TUPE, Reg.4).  But the main objective of the Regulations (and the Acquired Rights Directive) is the protection of employees by the  preservation of employment and existing terms and conditions in the context of transfer.


� European Community Acquired Rights Directive (77/187/EEC, as amended by Directive 98/50 EC and consolidated in 2001/23/EC).


� The equivalent to section 38 of the Employment Relations Act 1999, applicable in Great Britain.


� See Lorimer v Aberdeenshire Council EATS/0055/02, 30th April 2003.


� i.e. the existence of an “economic, technical or organisational reason entailing changes in the workforce”.  Prior to the changes made in the 2006 TUPE Regulations this defence existed only in relation to dismissals for transfer-related reasons, but now it has been extended (Reg.4(4)) to allow certain variations of contract which occur in the context of a “relevant transfer”.


� I will use this designation as a shorthand reference to the protections contained in the Transfer of Undertakings (Protection of Employment) Regulations 2006 and the Acquired Rights Directive.  Since, by definition, the issues under discussion relate to employment in the public sector, the ARD is likely to have direct effect.  Thus, although formally the first consideration in any dispute would always be the domestic implementation of the ARD in the shape of TUPE, in reality the legality (or otherwise) of any change would have to be assessed against the provisions of the ARD.  In practice this means that the legality of the changes in terms and conditions of employment for staff will have to pass the scrutiny of the European Court of Justice, applying and interpreting the Directive.


� Employment Rights on the Transfer of an Undertaking: A Guide to the 2006 Regulations for Employees, Employers and Representatives


� So too a narrow view of Henke has been taken by the EAT.  See Dundee City Council v Arshad EAT/1204/98, 14th January 1999, where it was accepted that a local authority employee, employed as an assistant in a residential home, transferred under TUPE on local government reorganisation to the successor authority, which took over responsibility for the home.


� “An administrative reorganisation of public administrative authorities or the transfer of administrative functions between public administrative authorities is not a relevant transfer.”


� Para. 18.


� See, e.g., Transfer of Undertakings (Sweet & Maxwell) 2006.


� S.38(2) empowers the Secretary of State to “make the same or similar provision in relation to the treatment of employees [i.e. to that made under the TUPE Regulations] in relation to the treatment of employees in circumstances other than those to which the Community obligation applies (including circumstances in which there is no transfer, or no transfer to which the Community obligation applies).”


� S.I. 2003 No. 2715.  The other instance is the Transfer of Undertakings (Protection of Employment) (Rent Officer Service) Regulations 1999, S.I. 1999 No. 2511, which is similarly drafted, and deals with the transfer of employees who provide clerical and other assistance to rent officers, consequent upon the transfer of responsibility for the  rent officer scheme from local authorities to central government.


� “Employment Rights on the Transfer of an Undertaking”.  A Guide to the 2006 TUPE Regulations for employees, employers and representatives.  


� One possibility, found in relation to the operation of the National Health Service in Scotland, is that Ministers may, under powers granted  in the  primary legislation,  be able to give “Directions” to Health Boards and others as to how they are to conduct their staffing arrangements.  Such Directions may, to a greater or lesser extent, reflect the content of the Cabinet Office Guidelines.





