OPINION(2) OF SENIOR COUNSEL

FOR

PUBLIC SERVICES COMMISSION
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__

1. I have been asked to comment on a specific proposal arising out of the advice previously given.
2. The question put to me is whether the use, in the context of the RPA, of Northern Ireland legislation which is the equivalent of section 38(2) of the Employment Relations Act 1999 could be the most useful way forward in giving appropriate protection to staff who are involved in transfers.  That subsection gives power to the Secretary of State to “make the same or similar provision in relation to the treatment of employees [i.e. the same or similar to the treatment under TUPE] in circumstances other than those to which the Community obligation applies (including circumstances in which there is no transfer, or no transfer to which the Community obligation applies).”
3. From the comments contained in the (draft) advice of my instructing solicitor I surmise that Commissioners are understandably concerned to secure protection of staff terms and conditions while at the same time promoting good industrial relations involving discussions as to harmonisation of terms in the new structure.
4. I agree that there is considerable scope and flexibility in the provision under consideration.  As the wording makes clear, it is for the Secretary of State to decide what provision is to be made.  In the examples of which I am aware, the formula adopted has been extremely simple.  The Regulations made under the power have stated no more than that the individuals concerned “shall be treated as from the appointed day in the same way as an employee in circumstances where the 1981 Regulations apply.”  That leaves it open to a court or tribunal to decide whether that means – whether, for example, the protection applies simply to secure protection of rights of transferring employees on transfer or, more extensively, in respect of pre- and post-transfer variations to the contract of employment.  
5. My own view is that the scope for uncertainty could be much reduced if the Minister, in making the appropriate order, were to specify in more detail the extent to which protection was envisaged. One simple way of doing this would be for the Order to specify which particular specific regulations within the Transfer of Undertakings (Protection of Employment) Regulations 2006 were to have application to the categories of employees being targeted, along with any other measures which, though not contained within the 2006 Regulations, were seen as “similar” in nature and as appropriate in the circumstances.

6. I am also asked specifically about how the use of the s.38(2) power would fit with harmonisation.  The answer to that depends on whether the power is exercised in connection with a transfer that is subject to the application of the parent European measure, the Acquired Rights Directive.  As I sought to explain in my first advice, the application of the ARD to the kind of transfers which would appear to be likely in the RPA exercise is problematical.  Some of the transfers (though certainly not all) are likely to fall within the exemption found in TUPE Reg.3(5) – i.e. “an administrative reorganisation of public administrative authorities or the transfer of administrative functions between public administrative authorities.”  That exemption mirrors the exemption which has been recognised at European level, principally in the decision of the European Court of Justice in Henke v Gemeinde Schierke [1996] IRLR 701, ECJ (discussed in my original advice, at para. 13).  
7. To the extent that the s.38(2) power were to be used to regulate employment rights arising in such a situation (i.e. transfers involving public administration operations and thus not covered by TUPE/ARD) then there would be no difficulty in it making provision therein for post-transfer harmonisation of terms, to a greater or lesser extent.  Where the ARD does not apply, then there is no restriction on what the exercise of the power may require – provided only that it gives rise to treatment that is “similar” to the treatment of employees under TUPE.  It would be entirely legitimate to use s.38(2) to extend protection broadly equivalent to that found under TUPE to employees otherwise excluded, for whatever reason. 
8. But if the transfer situation targeted by the use of the s.38(2) powers were to be one that happened to be subject to the application of the ARD, then any attempt to allow for harmonisation would have to be in keeping with the (limited) extent to which that is permitted under the ARD.  Put shortly, it would not be possible to make provision for post-transfer changes in terms and conditions when the reason or principal reason for such variation was either the transfer itself, or a desire to bring about a harmonisation of terms between transferring employees and existing staff.  (see Daddy’s Dance Hall [1988] IRLR 315, ECJ and Martin v South Bank University [2004] IRLR 74, ECJ).  The latter decision in effect suggests that where the reason for a change in the employment relationship after a relevant transfer is a desire to achieve harmonisation, then that will be taken as being a situation where the transfer itself is seen as the reason for the change.  The decision in Daddy’s Dance Hall establishes that an alteration in the employment relationship is not permitted where the transfer itself is the reason for that.
9. If the power under s.38(2) were to be used in order to pave the way generally for post-transfer harmonisations of terms and conditions,  it would have to be accepted that a challenge could be made to the resulting change in cases where the ARD applied, on the argument that they were invalid because they ran counter to the requirements of European law.  Whether such a challenge would succeed would, in my view, depend on whether the particular circumstances of the transfer itself were such as to bring it within the purview of the Acquired Rights Directive.  
10. Accordingly, the use of the s.38(2) power to regulate rights on and around a transfer has the potential to be very helpful in clarifying the uncertainties that otherwise are likely to arise, but it should not be thought as a catch-all solution to the range of problems that are likely to arise.  In particular, the power should not be thought of as one capable of giving employers a wider power to alter post-transfer terms and conditions in the context of transfers that are themselves governed by the Acquired Rights Directive.
11. Where the treatment of employees falls subject to the operation of the Acquired Rights Directive, the use of s.38(2) (or any other incident of domestic UK legislation) will not be effective in reducing the protections that otherwise would apply.

12. But in the many situations where the ARD does not apply (e.g. because of the Henke principle)  the use of s.38(2) to clarify the extent of the protection afforded to employees and to allow, so far as thought appropriate,  for post-transfer harmonisation of terms would be, in my view, a sound strategy to pursue.

Brian Napier QC
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